COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENT

Excerpted from Technology Transfer Desk Reference, Federal Laboratories Consortium for Technology Transfer
The Cooperative Research and Development Agreement (CRADA), is the principal mechanisms used by federal laboratories to engage in collaborative efforts with non-federal partners to achieve the goals of technology transfer. The CRADA, which is not an acquisition or procurement vehicle, is designed to be a relatively easy mechanism to implement, requiring less time and effort to initiate than other methods for working with non-government organizations. 
The CRADA is also intended to take into account the needs and desires of private industry when commercializing a product (e.g., the need for confidentiality and perhaps for exclusive rights to a product), as well as a reward structure for government initiators (e.g., sharing in royalties). A brief review of CRADAs follows. 
1.  LEGISLATIVE AUTHORITY

The CRADA mechanism was created by the Federal Technology Transfer Act of 1986 (P.L. 99-502) and was modified or extended by later legislation.  As currently written into law, the stipulations and requirements for a CRADA are contained in the United States Code, Title 15 (Commerce and Trade), Section 3710a. The text of this section describes:

· The authority of laboratory directors to enter into CRADAs and to negotiate licensing agreements

· The requirement that the federal laboratory may accept funds, personnel, services and property but may only provide personnel, services and property

· The provision for current and former government employees to benefit financially from the commercialization of inventions

· The time requirements for approving CRADAs

· The protection of trade secrets and confidential information.

2.  PURPOSE OF CRADAs

The primary purpose of the CRADA legislation is to allow government-owned, government-operated (GOGO) laboratories to enter into cooperative agreements for technology transfer with all types of organizations. This includes other federal agencies; units of state or local government; industrial organizations; public and private foundations; nonprofit organizations, including universities; and others, including individuals who are licensees of government-owned inventions. CRADAs support the broader purpose of providing the means for a laboratory to leverage its R&D efforts, consistent with the laboratory’s mission. 
Through a CRADA, for example, a laboratory may gain access to outside expertise and facilities (and in some cases, funds) that can be used to further the mission goals of the laboratory. In addition, the commercialization efforts of an industrial partner may result in royalty payments to the laboratory as well as relevant laboratory personnel. A CRADA also allows a commercial company to access the expertise of government personnel and the resources (but not funds) of government facilities to further its own technology development objectives. 
Another aspect of the broader purpose of CRADAs is that they encourage the creation of teams to solve technological and industrial problems for the greater benefit of the country. These teams may be partnerships between federal laboratories and commercial organizations, or between federal laboratories and universities, or just about any combination of federal and non-federal organizations. 

3.  CHARACTERISTICS OF A CRADA

One of the chief characteristics of the current form of the CRADA is that in the collaborative effort, the government may contribute a wide variety of resources, but no funds. Unlike procurement contracts, the CRADA may not involve “funds out;” that is, laboratory funds leaving the laboratory. On the other hand, the government may contribute personnel, services, facilities, equipment, intellectual property, and any other resources that would fall under the umbrella of “personnel, services and property.”

The non-federal collaborating partner may contribute funds to the collaborative effort, as well as personnel, services and property. The CRADA, therefore, may include the payment of money to the federal laboratory or to another CRADA party for management on behalf of the laboratory. A laboratory might charge a fee for the use of facilities by the outside partner.

A second major characteristic of the CRADA is that it is not a procurement contract or grant and should not be viewed as an alternative to normal procurement procedures. Since the CRADA is not subject to the terms for procurement contracts, Federal Acquisition Regulations are not applicable. 
In the selection of partners, the language of the CRADA legislation and regulations gives special consideration to small businesses, to consortia involving small businesses, and to businesses located in the United States that agree to manufacture products resulting from the CRADA substantially within the United States. In the case of CRADAs with individuals or organizations subject to foreign control, a consideration in forming the CRADA should be reciprocity; that is, does the foreign government permit U.S. companies to enter into cooperative research and development agreements and licensing arrangements with its own organizations. 

With regard to licensing, CRADAs can incorporate a variety of arrangements, but in all cases the government retains a nonexclusive, nontransferable, irrevocable, paid-up license to inventions developed under the CRADA. This allows the government to practice the invention, or to have it practiced on its behalf, anywhere in the world without royalty payments and without infringing on any patent rights. 
If an invention is made under the CRADA by employees of the collaborating partner, the government still retains the same use rights, but may waive other rights, such as ownership. For inventions made by laboratory employees, the laboratory may elect to reserve rights other than the standard federal right to- use, or it may elect to grant patent rights (including exclusive rights) to the partner, while retaining the standard right-to-use.

CRADAs are sensitive to the needs of business organizations to protect commercially valuable information. Trade secrets or confidential information supplied by a partner shall not be disclosed. Trade secrets or privileged information that develops during the course of a CRADA can be protected from disclosure for up to five years.

The Value of the CRADA Mechanism

The CRADA (i.e., the establishment of cooperative R&D efforts) has perhaps the greatest possibility for long-term payoff of any technology transfer mechanism. An intimate working relationship between federal researchers and, especially, commercial researchers will allow each to understand the other’s needs and will allow ideas to flow from one to the other. 

The ideal CRADA partner will be an innovative and entrepreneurial organization that can succeed in taking federal technology to a competitive market and that has the potential for inspiring innovation in the laboratory’s mission work.

However, the federal researcher must keep in mind the two main principles for creating CRADAs:

• The subject technology should have obvious value either commercially or for the public good.

• The subject technology should be of strategic importance to the laboratory.
4.  CRADAs AND INTELLECTUAL PROPERTY

The provisions to protect intellectual property developed through CRADAs reassure industry and encourage individual inventors to participate. In this way, both government and industry can see economic benefits to the collaborative research. 

Starting in the mid-1970s and continuing through the 1980s, several federal laws were enacted to allow government contractors to retain proprietary interest in their inventions. Before these changes, the intellectual property, including copyrights of documents, stayed with the government sponsor. 
The CRADA emphasizes the negotiation of these rights so the industry partner can profit from the project and not be forced to sacrifice financial interests. In addition, industry partners need assurances that “trade secrets” and other commercial “know-how” they bring with them will be protected from their competitors. Therefore, any commercially valuable information (i.e., any information affecting competitive advantage) developed jointly under a CRADA, may be treated as proprietary.

Similarly, until the 1980s, individual inventors and creators employed by the federal government relinquished their rights to their employer. In a CRADA, however, the financial returns are distributed among the government, the partner, and the inventor(s).

5.  HOW TO DEVELOP A CRADA - Paths to a CRADA

A CRADA can be originated in a number of ways-from sources within the laboratory to sources outside the laboratory. 

Investigator-Initiated CRADAs

Perhaps the most likely scenarios involve CRADAs initiated by individuals in the laboratory. In the most straightforward case, an individual in the laboratory sees the commercial potential (or public use potential) for an invention or idea and is able to identify a potential partner. In the simplest case, a market already exists for the invention or idea, so it is relatively easy to document the marketplace demand. For inventions with commercial potential, one of the principal roles of the industry partner is to market the invention. 

Therefore, the laboratory seeks an industry partner with the right resources and industry position to successfully market the invention. In a somewhat more difficult situation, the individual in the laboratory has a new and original technology, but it is so new that there is no existing market demand. In this case, the inventor seeks an industry partner who will eventually stimulate a market. In projects of this sort, the protection of trade secrets and confidential information is particularly important in order to preserve the advantages of owning an original technology. 

A third laboratory-initiated scenario is the case where industry (or academia) has unique resources that a laboratory needs or would like to use or would like to develop further. In this situation, the laboratory knows the partner and creates a CRADA that will mutually benefit the laboratory and the partner.

Industry-Initiated CRADAs

In the other direction, CRADAs may originate with the nonfederal partner. For example, a business may have begun developing a product, but believes that a government laboratory has unique resources that could ensure the success of the product. Possibly the resources are so unique that the product development cannot be completed without government cooperation. 
Or perhaps the requirement is not so severe, but the company still believes that it would be more cost-effective to have access to the government laboratory (e.g., when the laboratory operates a testing facility that would be expensive to reproduce). In these cases, the business organization approaches the federal laboratory with a proposal to either pay for the needed resources or offers the government some form of joint ownership or profit sharing as the basis for cooperation.

Finally, it is also possible that commercial organizations will specifically look for federal technology merely for the purpose of acquiring a license and marketing a product. In this case, the search for federal technology stems not from a technical need but from a desire to find and market something profitable. 

6.  SUMMARY OF CRADA BENEFITS

Benefits for Laboratories

The CRADA is intended to be a flexible mechanism that can be adapted to a variety of types of collaborative efforts between federal and non-federal organizations and that can be implemented relatively easily within a relatively short time. Obviously, the bigger the project in terms of effort or value, or the size of the partner can adversely affect the time and effort required to negotiate the terms. Nevertheless, as a technology transfer mechanism, the CRADA is an extremely useful tool in moving federally funded R&D into the private sector.

The CRADA can help leverage the R&D resources of the laboratory by providing a way for the laboratory to acquire expertise and other forms of assistance without any monetary payments to the collaborating partner.

One of the major goals of technology transfer is the successful commercialization of products or processes originating in federal laboratories, and the CRADA serves this goal well.

Finally, the laboratory can financially benefit from CRADAs in several ways, including direct payments by the partner for the use of laboratory resources and royalties from license agreements, with a portion of the royalty payment used to support further technology transfer efforts.

Benefits for the Industry Partner

Industry partners find CRADAs useful in gaining access to federal expertise and in obtaining the rights to technologies developed using federal funds and not their own. CRADAs can be the vehicle for acquiring exclusive rights to a particular technology that gives the industry partner an advantage in the marketplace, with a window of opportunity for full development and marketing of the resulting product. 
Industry partners also find CRADAs to be a way to leverage R&D money in the same way that the federal laboratory does. More research and development can be accomplished by the collaborative team than either party could accomplish alone for the same R&D dollars.

However, the industry partner cannot claim exclusive rights to a federally owned background invention. The laboratory can grant, or agree to grant in advance, an exclusive license to the collaborating partner; notice and comment, but not competition, are required, and the collaborating partner is required to prepare a development plan before a license can be granted (see 35 USC 209).

Benefits for the Investigator

The benefits to the individual scientist or engineer in the laboratory, can be both direct and indirect. To the extent that the cooperative effort provides assistance in reaching the investigator’s own research objectives, the CRADA can have a direct effect on success.
Another direct effect may be royalties from intellectual property, such as patent license agreements, that are part of a CRADA. The government encourages laboratory personnel by ensuring that monetary rewards are shared with the individual creators or inventors.

Indirect effects will stem from the fact that the investigator is sharing expertise with universities and the private sector. By doing so, the investigator is participating in a government-mandated effort and those efforts should be reflected favorably. In taking the lead to develop a CRADA, investigators may also widen their professional contacts among academic and industry researchers, with many potential short- and long-term benefits. Participation in a CRADA also may serve to highlight certain aspects of research that otherwise might not be able to be commercialized as rapidly.

